
 
 
 

        
            

 
REPORT TO DEVELOPMENT 

 CONTROL COMMITTEE 
 

           20 February 2009 
 

REPORT OF HEAD OF PLANNING 
 

Planning and Development Portfolio 
 
Tree Preservation Order No. 56/2008 North Close 
 
 
1.  SUMMARY 
 
1.1 A provisional Tree Preservation Order (TPO) was made at the above site on 10 

October 2008. The purpose of this report is therefore to consider whether it would 
be appropriate to make the Order permanent, amend the Order or revoke the 
Order . 

 
1.2 The Town and Country Planning Act 1990 enables Local Planning Authority (LPA) 

to make a TPO if it appears to be “ expedient in the interests of amenity to make 
provision for the preservation of trees and woodlands in their area”. The Order 
must be confirmed within 6 months of being made or the Order will be null and 
void. The serving of the TPO is normally a delegated function, whilst the 
confirmation is by Development Control Committee. 

 
1.3 The woodland, groups and individual trees not only provide a high degree of 

amenity to the local area but are considered worthy of protection to preserve the 
character of the wider landscape of this part of the Borough. 

 
1.4      The consultation resulted in 6 objections and one letter of support. 
 

 
2 RECOMMENDATIONS 

 
2.1  It is recommended that Committee authorise confirmation of the Order. 
 
3. BACKGROUND 
 
3.1 The settlement of North Close has developed over the last 80 years and 

commands a prominent elevated position in the local landscape, being one of the 
highest points in the Borough. The landscape and settlement is heavily influenced 
by mature trees, some of which are remnants of ‘Durham Head Plantation’, which 
was gradually felled in the 50’s and 60’s to make way for housing. The mature 
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trees provide the major landscape feature of the settlement and contribute 
significantly to the character of the area. 

 
3.2 Only one tree in the settlement enjoys any permanent protection at the present 

time and there has been a steady degradation of the tree cover within recent years. 
The order will ensure that replacement trees are planted should it be necessary to 
remove any protected trees. 

 
 
3.3 In 2006 NEDL proposed to fell 20 trees and prune a significant number of trees in 

North Close, this resulted in significant public concern for the preservation of the 
tree cover in the area. The TPO is in part a long term response to these concerns 
and a mechanism for future statutory consultation between NEDL and the Local 
Planning Authority (LPA). It is believed that without some tree protection measures 
the character of the settlement will change to the detriment of the area as a whole. 

 
3.4 A TPO was served in April 2008 but after protracted negotiations with residents    

and two Development Control Committee meetings the Order was about to lapse. 
 
3.5 The reason for the extraordinary delay was because one of the residents 

suggested that a recent Court decision affected the validity of the Order and also 
officers have had difficulty in agreeing the date of a site visit with this resident. 

 
3.6 Planning Services decided to draw up a new Order (56/2008) to more accurately 

reflect the location of the trees and bring the matter back to Members. 
 
3.7 On 6 February 2008 a further report was presented to Committee recommending 

that the new Order (56/2008) be confirmed.  During the course of the meeting it 
became apparent to members that a number of procedural matters remained 
unanswered and consideration of the report was deferred to enable officers to 
meet with the objectors in order to address these issues before bringing the report 
back to committee. 

 
 
4         CONSULTATIONS 
 
4.1 Under the terms of the Town and Country Planning Act 1990 and the Town and 

Country Planning (Trees) Regulations 1999, the Order was served on the owners 
of the land on which the trees stand, adjacent properties and 2 site notices were 
posted around the settlement. Spennymoor Town Council was also consulted. 
The parties were invited to make representations within 28 days of the date the 
Order was served, in order that comments could be reported to Committee.  

 
4.2 The consultation resulted in 6 objections and one letter of support. 
 
4.3 The various responses are reproduced at Appendix b 
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5 RESPONSE TO OBJECTIONS 
      
5.1 At the request of Members, the objectors and Officers met to discuss the issues 

raised by the consultation and further objections have been recorded. The 
objections were numerous and each objection has been acknowledged, 
reproduced and been given a written reply. Issues have been further discussed at 
a specially convened meeting and further correspondence has ensued. Because of 
the wide breadth of objections and comments and in the interests of a concise 
report the objections have been presented in the following categories; 

 
a. Procedural matters  
b. Material Planning issues 
c. Other issues (Appendix c) 

 
 
5.2 Procedural Matters. 
 

A number of objections were raised stating that certain technical details relating to 
the draughting and serving of the Order were significant defects in the Order. The 
salient individual points are included at Appendix c along with the local planning 
authorities response. 

 
5.3 These procedural issues have been carefully reviewed and Officers are satisfied 

that the order has been drawn up in accordance with Best Practice and is 
procedurally sound. 

 
5.4 Material Planning issues. 
 

 

In considering whether or not to confirm the Order the following planning issues are 
considered to be the most relevant: 

 

• The amenity value of the trees, 

• and the expediency of making the Order.  
 

5.5 Amenity Value 
 

Amenity value is not defined in the Act, but there is guidance in the Tree Preservation 
Orders: A Guide to the Law and Good Practice which is commonly known as the 
Blue Book. The guidance says:  

 
• TPOs should be used to protect selected trees and woodlands if their removal 

would have a significant impact on the local environment and its enjoyment by 
the public.  

 
• There must be a reasonable degree of public benefit. The trees, or part of them, 

should therefore normally be visible from a public place, such as a road or a 
footpath. Other trees may however also be included, if there is justification.  
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• The benefit may be present or future.  

 
•   The value of the tree or trees may be from their intrinsic beauty; for their 

contribution to the landscape; or the role they play in hiding an eyesore or 
future development.  

  

•   The value of trees may be enhanced if they are scarce.  
 

•   Other factors, such as their importance as a wildlife habitat, may be taken into 
account, but would not, alone, be sufficient to justify a TPO.  

 
5.6 It is not appropriate to protect a tree that is dead, dying or dangerous. As a general 

rule, the officers will only consider protecting a tree where they are satisfied that it has 
a safe life expectancy in excess of 10 years.  

 
5.7 On this occasion it is considered that the trees have high amenity value.  The trees are 

visible from a number of public vantage points and their removal would have a 
significant adverse impact upon the local environment and its enjoyment by the public.  
Furthermore, officers are satisfied that with the exception of 2 trees they have a safe 
life expectancy in excess of 10 years. The two trees that do not fit this criteria and 
were brought to the attention of the LPA by the Country Landowners Association, have 
been recommended for omission.  

 

5.8 Expediency 
 

Expediency is not defined in Act, but some guidance is given in the Blue Book. In 
essence, the guidance says:  

 
•  It is not expedient to make a TPO in respect of trees which are under good 

arboricultural or silvicultural management.  
 

•  It may be expedient to make a TPO if the local authority believes there is a risk of 
the trees being cut down or pruned in ways which would have a significant 
impact on the amenity of the area. It is not necessary for the risk to be 
immediate. It may be a general risk from development pressures.  

 
•   A precautionary TPO may also be considered appropriate to protect selected 

trees in advance, as it is not always possible to know about changes in property 
ownership and intentions to fell.  

 
5.9 Whilst it is considered that the trees are not under immediate threat 9 trees have 

already been lost during the NEDL line clearance works and had the Local Authority 
not intervened following concerns from local residents it is certain that many more 
trees would have been lost. Furthermore the consultation exercise resulted in a letter 
from a resident claiming that many trees had been lost in the last 25 years and the 

landscape had become poorer for it.  In addition T1 was very badly lopped in 2007. If 
this tree had been protected then a more sympathetic and sustainable outcome 
could have been achieved  

 
5.10 Although there is no known immediate threat to most of the trees the Preservation 

Order has been made to conserve the landscape in the medium to long term and is 
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therefore a largely precautionary Order.  This approach is consistent with that 
advocated in Blue Book. 

 
5.11 Some issues that may not be taken into account include the question of whether of not 

the protected tree may influence the outcome of a planning application is not relevant 
to deciding confirmation. If an Order is in place on an application site, it is a material 
consideration in determining the application. That is however an issue that may be 
addressed solely through the development control process.  

 

5.12 Finally, the principle of whether or not the landowner wishes a TPO to be imposed 
is also not relevant. The test is the public amenity value of the trees. 

 
 

 

6. Human Rights Act 1998 considerations  
 

6.1 This Tree Preservation Order needs to be considered against the provisions of the 
Human Rights Act 1998.  Under Article 6, the third parties, including local 
residents, who have made representations, have the right to a fair hearing and to 
this end the Committee must give full consideration to their comments.  Article 8 
and Protocol 1 Article 1 confer(s) a right of respect for a person’s home and a right 
to peaceful enjoyment of one’s possessions, which could include a person’s home, 
other land and business assets.  Any violation of rights under Articles 1 and 8 must 
be proportionate to the action of confirming the tree preservation order.  However, 
in such cases the human rights of the individual must be balanced against the 
rights of the public to expect the planning system to protect trees when its amenity 
value justifies such protection. In this instance, it is your officer's opinion that in this 
balancing act the protection of the trees should prevail. 

 

7. Conclusion 
 
7.1 Although many objections have been lodged to different aspects of the Order, and 

not withstanding the omission of T21 and T22, Officers considered that the Order is 
both procedurally sound and that the Order is in the long term interests of landscape 
preservation. 
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4 February 2009  
 
 
Mr R Lowe 
Sedgefield Borough Council 
Council Offices 
Spennymoor 
DL16 6JQ 
 
Dear Mr Lowe 
 
Re: TPO 56/2008 – North Close, Spennymoor 
 
I am writing on behalf of CLA member Mr Scurr of North Close Farm, to support his 
objection to the proposed Tree Preservation Order 56/2008 which will cover his woodland 
lying to the north of North Close Farm, designated as W1, and the individual trees 
designated as T21-24 lying to the south of North Close Farm. In so doing, I refer to ‘Tree 
Preservation Orders: a guide to the law and good practice’ as published by the 
Department for Communities and Local Government for the use of Local Authority Tree 
Preservation Officers.  
 
The CLA represents approximately 1100 members across the North East of England who 
manage a large percentage of the land within the region, along with many of the trees and 
woodlands which provide distinctive local character across the region. The management 
of roadside trees has recently become a priority issue for many CLA members, following 
court rulings in two recent high profile legal cases, notably Poll v. Bartholomew. The CLA 
was one of the founding members of the National Tree Safety Group which is working 
towards providing concise guidance on managing tree safety for use by the courts, land 
owners, foresters, arboriculturalists and the general public. 
 
W1 and the individual trees identified in the temporary TPO lie adjacent to the North 
Close – Middlestone Moor public road and are thus of particular concern to the owner. Mr 
Scurr has managed his trees and woodland judiciously over many years: pruning back 
from the highway, removing dead limbs and removing trees if they are deemed to pose a 
risk. The result is an attractive, mixed age and mixed species woodland which is enjoyed 
by many while posing a minimal risk to the road users.  
 
Given this long term management, it would seem totally unnecessary to cover the 
woodland marked as W1 with a blanket Tree Preservation Order. Indeed, your own 
guidance states, under the heading Expediency: 
 
 
 
 
‘3.4 Although a tree may merit protection on amenity grounds it may not be expedient to 
make it the subject of a TPO. For example it is unlikely to be expedient to make a TPO in 
respect of trees which are under good arboricultural or silvicultural management.’ 
 
Thus the imposition of the proposed TPO on W1 would be out with your own 
departmental guidance. Furthermore, due to the safety issues associated with the road, it 
will be necessary to continue the existing management regime so potentially causing 
unnecessary work for the local authority and the landowner. I appreciate that Mr Scurr 
could continue with safety operations with no need of consent, but given the possible 
implications of contravening a TPO, prior notification would most likely occur. 
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The trees designated as T21 and T22 are semi mature lime trees adjacent to the public 
highway. Unfortunately, at some point in the past, these trees have both suffered damage 
to their bark, possibly caused by livestock. This has resulted in a significant percentage of 
the main stem dying and being subject to rot. Paragraph 3.2 of your own guidance states: 
‘in the Secretary of States view it would be inappropriate to make a TPO in respect of a 
tree which is dead, dying or dangerous.’ Again, the TPO order appears to be made in 
contravention to your own guidance and even in contravention to the view of the 
Secretary of State. Given the recent court ruling in Poll v. Bartholomew, Mr Scurr is best 
advised to remove the trees designated as T21 and T22 in order to remove the risk of a 
road user being endangered. 
 
I note that in some of your correspondence on this matter, you state “The trees have been 
assessed by a qualified and experienced arboriculturalist and in the local planning 
authority’s opinion none of the trees are of poor quality.” I do find it very strange that such 
obvious defects were not identified. I can only assume that you employed somebody with 
sufficient indemnity insurance. 
 
I trust that these points will be taken into due consideration by the Committee at its 
meeting on the 6 February and that the proposed TPO will not include W1, T21 or T22. 
 
Yours sincerely 
 
 
 
 
A E Collingwood-Cameron 
CLA North East Director 
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Appendix c 
 

Procedural Issues 
 
a.Consultation  
 
We can confirm that all those who should have been consulted have been consulted. This 
includes the owner of the track between 19 and 20 North Close. Letters and plans were 
sent to residents, site notices were posted and Spennymoor Town Council informed.  
 
b. Map annotation for T75  
 
The Borough Council use the most up to date version of the Ordnance Survey map and 
are not in control of Mastermap images. We do not therefore alter the maps on legal 
documents. Unfortunately the northern boundary of 20 North Close is not annotated on 
the map. The southern boundary of 19 North Close however, is annotated, and the tree is 
clearly beyond this boundary line. The Schedule within the Order describes the tree as a 
Black Pine and that it is within 20 North Close. 
There are therefore three mechanisms to identify the location of the tree; 
a, the OS map 
b, the species 
c, the address 
 
c. T66 and T68 does not appear in the garden where shown on the plan.  
Annotated photographs have been taken of the trees in questions and discussed with the 
landowner. The landowner claims that there is a significant discrepancy between the 
actual location and the location on the plan. The LPA are advised by central government 
to; prepare “the map… sufficient to give a clear indication of the position of the tree..” 
The LPA are not required to carry out a topographical survey of private land before 
serving an Order as this is clearly impractical. 
In view of the map scale at 1:1000 the location of  these trees is considered sufficient 
along with their species to clearly identify the trees to any casual observer. 
A High Court decision considered this matter. Robinson v East Riding of Yorkshire 2002 
concluded that; 
“ No doubt it is desirable that an up to date plan should be used if possible, but what the 
Regulations require is that the map ‘shall indicate the position of the trees’. Provided that 
the plans attached to the order are sufficient to achieve that objective, it is of no 
consequence whatsoever that they may be outdated and/or inaccurate in other respects.” 
 
d. A new Order is unnecessary  
 
The decision to allow the 54/2008 Order to lapse and issue a new Order was taken by the 
Assistant Borough Solicitor. The Order is a legal document and must be clear about which 
trees are protected. Because of the amendments already made as a result of objections 
to Order 54 and the possibility that Members would make further amendments, the 
continuation of Order 54 was felt not to be in accordance with best practice. 
 
The making of a new Order was never a preferred option but due to the Borough Councils 
wish to accommodate as many of the objections as possible and the protracted nature of 
the case, procedurally we had no other course of action. 
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Material Planning issues 
 
e. The trees are already in good arboricultural management 
Whilst some trees are at present in good management, some or not  (see 5.5). 
Even those under such good management are prone to change. The Government have 
long recognised that changes in property ownership are becoming more frequent and that 
tree management, taste and fashion may influence landscape management and as trees 
grow older the lay person may be more inclined to remove trees and not to replant them. 
Hence the discretion afforded to local planning authorities to serve precautionary orders. 
Central government does recognise that large landowners and public bodies ie National 
Trust will usually have qualified and experienced staff to provide long term management 
of trees and that precautionary orders are probably not appropriate in these cases. 
Armitage v South Oxfordshire DC 1998 considered an objection to an Order on the 
grounds that the trees were already under good management (a Woodland Grant 
Scheme) but declined to quash the Order as this provided no long term protection.  
 
f. A third of woodland 1 is rear garden delineated by a hedge.   
 
The area of land in question is clearly not in horticultural use and both aerial photographs 
and ground level photographs show the area in dispute as wooded. The hedge referred to 
is outside the area protected by the Order. 
 
g. The trees do not represent a skyline feature  
 
Photography shows that the trees are on the skyline viewed from Spennymoor. 
 
h. Selection of the trees arbitrary  
 
The trees selected for inclusion in the Order were chosen following central Government 
guidance; 

a. The trees are visible to the public 
b. The trees have a reasonable to long life expectancy 
c. The trees provide good amenity 

 
i. Poor quality trees not worthy of a TPO.  
 
The trees have been assessed by a qualified and experienced arboriculturalist and in the 
local planning authority’s opinion none of the trees are of poor quality. 
 
 
j. The Order is necessary to restriction development (Mr Marley) 
 
The regulation does not make this statement. The wording is; 
 
The residential plots may be subject to development pressures. The trees will therefore 
provide design constraints for any new build helping to preserve the character of the 
settlement. 
 
TPO’s do not restrict development per se. They do however safeguard trees against pre 
development felling and secure their inclusion in the design process. Rarely do TPO’s 
alone result in refusal of planning consent. 
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k. Use of Woodland designation.  
 
The use of the woodland designation only applies to one farm woodland and is not now 
applied to any areas in formal garden use. The local planning authority resurveyed and 
amended Order 54 and finally allowed it to lapse, specifically as a response to objections 
to woodland designations. 
 

 

l. Order will take away control of garden  
 

Only the major landscape scale trees are protected by the Order. All other annual works 
can take place without reference to the local planning authority. 

 
m. Future financial implications of application.  
 
Application for works to protected trees has been free of charge since legislation created 
TPO’s in 1948. In contentious cases applications to fell trees may require supporting 
statements from a suitably qualified tree professional. In practice any inquiry is dealt with 
informally without extra costs. 
 The regulations are governed by Parliament and the local planning authority must act 
within any future framework given to it.   
 
n. Designation of woodland stops entry into conservation scheme. 
 
Following consultation with DEFRA, DCLG and Natural England  none of these bodies 
are aware of any limitations on entry into ‘conservation schemes’. 
Woodland TPO’s allow works as long as the works follow good forestry practice. This 
Order is primarily in place to protect the public amenity provided by the trees and to 
prevent erosion of the woodland area. 
 
 
Other issues 
 

o. Inclusion of Sycamores  
 
Trees are protected for their amenity value regardless of species. We are not here 
considering forest ecology but the value to the landscape of the trees in the Order. 
Sycamore is strongly represented and, in fact, the most commonly protected tree in the 
Borough as it is the most common species. 
 

p. T62 is too high and requires topping   
 
Good arboricultural practice should be based on sound observation and the local planning 
authority would assess any application to reduce the height based on the evidence 
supplied. If it is proved that the tree suffers from structural weaknesses than the local 
planning authority would have no objection to works being carried out. 
 
q. T61 in poor condition  
 
T61 has a poorer canopy condition than T66 when they are seen together. The loss of 
T61 would not materially affect the amenity provided by the roadside planting and 
Members may choose to omit this from the Order. 
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r. T67 (Monkey Puzzle) can not be seen from a public place. 
Photographs show that it can be seen from the footpath on both sides of the road. 
 
s. No inspection of the ground conditions.  
 
The local planning authority is not required to examine ground conditions. Should the 
landowner judge that trees need to be felled due to observed changes in land levels or 
rooting patterns then this would be material to an application to fell. 

 
t. Number of trees protected excessive. 
 
We agree that a large number of trees are being protected in this Order but this reflects 
the number of good specimen trees in the village core. 
 
u. Other Monkey Puzzles in the village are not protected  
 
The Monkey Puzzle, T67, is the best specimen and not disfigured.  T67 stands in a 
sustainable location rather than a small modern residential garden. The prospect of T67 
providing  long term amenity is therefore very good. 
 
v. Overhanging branches from T32 causes sap damage.  
 
Sap is a 1% sugar solution. It can not damage asphalt. If sap could indeed damage 
asphalt then it would not be used by the Highways authorities. 

 
w. The neighbour or owner is prevented from pruning a protected tree 
 
Either party may apply to prune back the tree. Application is free. 

 
 

x. Delay since the dissolution of the July meeting unacceptable.  
 
The delay was as a result of not being able to gain immediate access to all the properties 
affected by the Order. 
In an effort to move the issue forward we had to survey properties without entering them 
(although the LPA do have powers to enter the land). The delay on our behalf, was 
unavoidable. 
 
 
y. Five day delay between Order 54 lapsing and Order 56 being received.  
 

It is not considered that the position of local residents has been prejudiced in any way as 
a result of the delay.  Indeed residents have been afforded additional time to make their 
views known.  Furthermore, a letter of objection which was not included in the original 
report for procedural reasons has now been included following discussions with the 
objector who was concerned that his letter had not been referred to in the report. 
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